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IN THE   COURT  OF  ADDITIONAL  DISTRICT  JUDGE 
                        SONITPUR :: TEZPUR

            Title Suit (D)  No.15 of 2007

                               Sri Babul Boro   

                                -   Versus  -

                            Smti.Renu Boro.

        Present      :    Mrs. M. Nandi,AJS,
                                     Addl. District  Judge,
                                      Sonitpur, Tezpur.

Appearance  :

For  the  Petitioner            :    Mr. P.Kr. Sarma, Advocate.
                                     

For the Respondent          :     Mr. R.R. Kalita, Advocate.
           

                   
        Date of evidence  :      27-06-08,17-07-08,

05-09-08, 11-06-09,
 29-07-2011 and  
 03-09-2011.   

                                          
 Date  of  argument:    06-01-2012.

 
        Date  of  judgment:   20-01-2012.

                               J   U   D   G   M   E   N   T

1. This case has been instituted on a petition filed by        Sri 

Babul Boro under Section 13(1) (i-a) (i-b) of the Hindu Marriage Act,1955, 

praying  for  dissolution  of  his  marriage with  his  wife  /respondent  Smti 

Renu Boro, by a decree of divorce. 
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2. The case of the petitioner is that the marriage between the 

petitioner and the respondent was solemnized on 30-07-1993 according 

to the Hindu rites and custom. After their marriage they lived together as 

husband and wife and out of their wedlock 2 children were born. In the 

year 1999 the petitioner joined in the Indian Army and since then he has 

to  serve  in  different  parts  of  India  outside  of  Assam  leaving  the 

respondent  and his two minor children in the care and custody of  his 

parents and used to come to his house once in a year. The petitioner 

regularly  maintained  his  wife  and  children  by  paying  the  allowance. 

Subsequently,  during  his  stay  at  out  side  of  Assam,  the  respondent 

developed relationship with one Binod Boro taking the advantage of his 

absence in the house. On receipt of the information, he came home and 

found that the respondent was started to live in the house of her parents. 

Though, the petitioner approached her to come back to his house, but the 

respondent did not come to the house of the petitioner.  The petitioner 

returned to the place of his service on 20-10-2001 after availing 20 days 

of leave. Again after some days, when the petitioner came to his house 

on 14-04-2002  he did not see the respondent in his house. On the other 

hand, he came to know that the respondent went to Chimen Chapari of 

Dhemaji district along with Binod Boro. They stayed in the house of one 

Haren Boro of Chimen Chapari for about 20 days. After that 4 persons of 

their village went to Chimen Chapari to bring back the respondent and 

Binod Boro. Since then the respondent has been staying along with her 

parents. Such type of action of the respondent caused mental cruelty to 

the  petitioner.  The  petitioner  further  stated  that  the  respondent  has 

willfully and deliberately deserted him for about 6 years and the minor 

children are with the petitioner under the care and custody of his parents. 

There  is  no  scope  and  chance  of  starting  conjugal  life  between  the 

petitioner and the respondent. 

It is further stated that in the year 2004, the respondent filed 

a petition U/s. 125 Cr.P.C. against the petitioner claiming maintenance 

allowance and the case was disposed of  by  the learned Addl.C.J.M., 

Sonitpur,  Tezpur  awarding  an  amount  of  Rs.800/-  per  month  to  the 

petitioner.  Through  this  petition,  the  petitioner  prayed  to  dissolve  the 
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marriage between him and the respondent by a decree of divorce U/S. 

13(1) (i-a) (i-b) of the Hindu Marriage Act,1955.  

3. On receipt of the notice, the respondent Renu Boro put her 

appearance before the Court and contested the case by filing her written 

statement. In her written statement, the respondent contended that the 

suit  is  not  maintainable in the present  form and there is no cause of 

action for the suit and hence, it is liable to be dismissed. 

The  respondent  submitted  that  the  allegation  made  in 

regarding her relationship with Binod Boro is false and baseless. Rather 

true story is that after the birth of their second child the petitioner fell in 

love with one Anjali Boro and started to torture the respondent so that she 

could leave her matrimonial home. The petitioner wanted to marry Anjali 

Boro but he respondent raised objection. The petitioner used to assault 

the respondent and ultimately she was driven out from her matrimonial 

home in the year 2001. As the respondent refused to leave the house of 

the petitioner, the petitioner attempted to kill her by pouring kerosine oil 

on her body and in order to save herself, she left the petitioner’s house 

and took shelter in the house of her parents. 

The respondent also stated in her written statement that the 

suit is liable to be dismissed due to non-joinder of necessary party like 

Binod Boro. The respondent further stated that she filed a petition U/s. 

125  Cr.P.C.  claiming  maintenance  from  the  petitioner  and  the  Court 

awarded maintenance of     Rs. 800/- per month in favour of her. During 

the  pendency  of  the  said  proceeding  U/s.  125  Cr.P.C.  the  petitioner 

married Smti Anjali Boro on 09-02-2006. The respondent also stated in 

her written statement that she never deserted the petitioner.  She was 

compelled to leave the house of her husband due to torture towards her. 

When the respondent had left the house of her husband, her daughter 

was with her but during the pendency of proceeding U/s. 125 Cr.P.C.  her 

daughter  was kidnapped from the  school  by  the petitioner’s  men and 

since then she is not in the custody of the respondent. It is further stated 

in  the  written  statement  that  the  conjugal  life  between  them  is  not 
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possible not in her fault but because of the fact that the petitioner had 

married again. Hence, the respondent prayed to dismiss the petition for 

dissolution of marriage with cost.  

4. On perusal  of  the  petition  and the written statement,  the 

following issues were framed :- 

1. Whether there is any cause of action for the suit?

2. Whether the suit is maintainable in its present form?

3. Whether the respondent deserted the petitioner without 

any lawful excuse ?

4. Whether  the  petitioner  treated  the  respondent  with 

cruelty  and  compelled  her  to  leave  his  (petitioner’s) 

house ?

5. Whether the petitioner has married another girl  without 

legally divorcing the respondent ?

6. Whether the petitioner is entitled to a decree of divorce 

as prayed for?

7. To what other relief / reliefs the parties are entitled ?  

Issue No. 1.

5.  Whether there is any cause of action for the suit?

The  expression  cause  of  action  has  occupied  judicially 

settled  meaning.  In  the  restricted  sense,  cause  of  action  means  the 

circumstance  forming  the  infraction  of  the  right  or  the  immediate 

occassion  for  the  action.  In  wider  sense,  it  means  the  necessary 

conditions for maintenance of the suit, including not only the infraction of 

the right but the infraction coupled with the right itself. Compendiously, 

the expression means every fact  which it  would be necessary for  the 

petitioner  to  prove,  if  traversed,  inorder  to  support  his  right  to  the 

judgment of the Court. Every fact which is necessary to be proved, as 

distinguished from every piece of evidence which is necessary to prove 
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each  fact,  comprises  in  cause  of  action.  It  has  laid  to  be  left  to  be 

determined  in  each  individual  case  as  to  where  the  cause  of  action 

arises.

In view of the assertion in the petition of the instant case, it 

appears  that  the  petitioner  has  approached  the  Court  for  decree  of 

divorce. This is  right of civil nature. Hence, there is case of action for 

filing the suit. 

Hence, this issue is decided in favour of the petitioner.   

Issue No. 2.

6.  Whether the suit is maintainable in its present form?

The learned counsel for the respondent submitted that the 

suit is not maintainable, as because though the petitioner has prayed for 

divorce on the ground of cruelty and desertion but in fact the petitioner 

has alleged that his wife/respondent has illicit relationship with one Binod 

Boro. So, it transpires that the petitioner sought for divorce on the ground 

of adultery. In such case, said Binod Boro should be made party to the 

case but the petitioner did not make Binod Boro as party to the present 

case. Hence, the suit  is not maintainable due to non-joinder of necessary 

party as per Hindu Marriage and Divorce Rules, 1955. 

On the other hand, the learned counsel for the petitioner has 

stated that the petitioner sought for divorce on the ground of cruelty and 

desertion so, there is no question of adding adulterer as co-respondent.

In  the  case  in  hand,  except  the  allegation  of  illicit 

relationship with Binod Boro, no other allegation was made against the 

respondent/wife in regard to her conduct and behaviour during her stay in 

the marital house. The petitioner has failed to substantiate the allegation 

that his wife had left the matrimonial house without his permission. Filing 
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of a petition U/s. 125 Cr.P.C by the respondent/wife seeking maintenance 

for herself can not be treated as cruelty. The petitioner also alleged that 

his wife had left his house along with Binod Boro which caused mental 

pain and agony. It transpires that though the petitioner opted for divorce 

on the ground of cruelty and desertion but apparently it shows to be the 

ground on adultery. Under such circumstances, I am of the opinion that 

Binod Boro should be made party to the suit. 

Section 5 of the Assam High Court’s Hindu Marriage and 

Divorce Rules, 1955 deals with the provision of necessary parties which 

reads as follows :-

(a) In every petition for divorce or judicial separation on the  

ground that the respondent is living in adultery or has committed adultery  

with any person the petitioner shall make such person a co-respondent.  

The  petitioner  may,  however  apply  to  the  court  by  an  application  

supported by an affidavit  for leave to dispense with the joinder of such  

person as a co-respondent on any of the following grounds:-  

(i) that the name of such person is unknown to the petitioner  

although he has made due efforts for discovery:

        (ii)  that such person is dead;

      (iii)  that the respondent being the wife is leading a life of a  

prostitute and that the petitioner knows of no person with whom adultery  

has been committed;

    (iv)  for any other sufficient reason that the court may deem fit to  

consider.”  

 

But in the instant case, no such petition of the petitioner is 

available in the record that he applied to the Court to dispense with the 

joinder of such person as a co-respondent on the aforesaid ground. 

Hence, this issue is decided against the petitioner. 

Issue NO. 3 and 4
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7. Issue No. 3. Whether the respondent deserted the petitioner 

without any lawful excuse?

And

Issue No. 4.  Whether the petitioner treated the respondent 

with cruelty and compelled her to leave his (petitioner’s) house ?

 For the convenience of the discussion, both the issues are 

taken up together. 

The  petitioner  in  the  petition  as  well  as  in  his  evidence 

stated that his marriage with the respondent was held as per hindu rites 

ad customs and after their marriage, they lived together as  husband and 

wife and out of their conjugal relationship two children were born. In the 

year 1999 the petitioner joined in the Indian Army and since then he has 

to  serve  in  different  parts  of  India  outside  of  Assam  leaving  the 

respondent  and his two minor children in the care and custody of  his 

parents and used to come to his  house once in a year for about  2/3 

months. 

Learned  counsel  for  the  petitioner  submitted  that  though 

there is allegation against the respondent that she had developed illicit 

relationship  with  one  Binod  Boro  in  absence  of  her  husband  but  the 

petitioner did not take the ground of divorce on adultery. According to the 

learned counsel, such type of action of the respondent caused sufficient 

mental  cruelty  to  the  petitioner.  The  petitioner  also  alleged  that  the 

respondent has deserted the petitioner for about 6 years. 

On the other hand, the learned counsel for the respondent 

has stated that after the birth of their second child the petitioner fell in 

love with one Anjali Boro and started to torture the respondent without 

any  ground.  The  petitioner  wanted  to  marry  Anjali  Boro  but  the 

respondent raised objection. As such, the petitioner physically tortured 

her and ultimately she has been driven out from her matrimonial home. 

As  the  respondent  refused  to  leave  the  house  of  the  petitioner,  the 
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petitioner attempted to kill her by pouring kerosine oil on her body and in 

order to save herself  she left the petitioner’s house and took shelter in 

the house of her parents. 

Though the learned counsel for the petitioner submitted that 

the petitioner did not file the divorce case on the ground of adultery but 

from the statement of PW 2 it is crystal clear that the petitioner based his 

case on the ground of adultery. Binod Boro was examined as PW 2. He 

deposed  in  his  evidence  that   the  petitioner  Babul  Boro  and  the 

respondent Renu Boro are husband and wife. He knew them as they are 

staying in the same village.  The petitioner  Babul  Boro  got  married to 

Renu Boro.  After  birth  of  their  two children,  Babul  Boro joined in  the 

Indian Army and used to stay out side of Assam. Renu Boro stayed in the 

house of her husband for 2/3 years. After that she left the house of her 

husband and started to live in the house of her parents and relationship 

developed with him. In the year 2002 during Bihu festival on receipt of the 

information that Babul Boro will come to his house, he and Renu Boro 

went to Chimen Chapari under Dhemaji District in the house of one Haren 

Boro at the advise of Renu Boro wherein they stayed for 20 days. After 

that four persons of their village went there and brought them to their 

village.

 

It appears that though the petitioner and PW 2 categorically 

stated  that  the  respondent  had illicit  relationship  with  Binod Boro  but 

Renu Boro vehemently denied the fact. It appears from the statement of 

petitioner and PW 2 that Binod Boro and Renu Boro stayed in the house 

of one Haren Boro at Chimen Chapari under Dhemaji district but Haren 

Boro was not examined in this case to prove the fact in question. PW 2 

also stated in his cross-examination that Haren Boro is alive and living in 

Dhemaji. PW 2 also replied in his cross-examination that many people of 

his village like Sri Prafulla Boro, Bistha Boro, Mahesh Boro and many 

people from Dhemaji like Rajib Boro, Rahul Boro knew that he had illicit 

relationship with Renu Boro. But these persons were also not examined 
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by the petitioner in support of the plea of any relationship between Binod 

Boro and the respondent. 

Learned  counsel  for  the  petitioner  submitted  that  the 

respondent has deserted the petitioner without any reasonable ground 

which caused mental cruelty to the petitioner and on account of the two 

grounds, desertion and cruelty, the marriage between the parties may be 

dissolved. 

In  support  of  his  submission,  learned  counsel  placed 

reliance of some case laws :- 

1. AIR 2002 SUPREME COURT 576, G.V.N. Kameswar 

Rao, Appellant  v. G. Jabilli, Respondent .

2. 2010 (2) Civil LJ 48 (Madhya Pradesh High Court. 

Raman Kumar , Appellant Vs. Bhawna , Respondent 

3. 2009 (3) Civil LJ 908 (Madhya Pradesh High Court. 

Neelam, Appellant Vs. Sunil , Respondent .

4.  2011(3) Cuvil LJ 321 Gauhati  High Court ,  Smti 

Ratna  Bhattacharjee,  Appellant  Vs.  Dhurba  Bhattacharjee, 

Respondent.     

The burden of proof of cruelty lies on the party, who brings 

such allegation and the standard of proving cruelty is not as high as that 

of a criminal prosecution.  The term cruelty as mentioned in Section 13(1) 

(a) of Hindu Marriage Act has not been defined in the Act. It has to be 

understood  in  relation   to  human  conduct  and  behaviour,  which  is 

sufficient to adversely affect the other in respect of the matrimonial duties 

and obligation. Cruelty which may be both mental or physical,  can be 

intentional or unintentional. When the alleged cruelty is physical, there is 

no difficulty  in  ascertaining the same. But  when the alleged cruelty is 

mental cruelty, an enquiry is to be made regarding the nature and gravity 

of the alleged cruel treatment, because it affects the mind of the spouse. 



10

In  the  case  of  mental  cruelty,  the  person  bringing  the 

allegation of such cruelty,  must establish that the conduct and behaviour 

on  the  spouse  of  such  person  is  sufficient  to  infer  reasonable 

apprehension  that  it  would  be  harmful  or  injurious  to  live  with  such 

spouse. 

In the case of Sobha Rani VS. Madhukar Reddy, AIR 

(1988) 1 SCC 105  the Hon’ble Supreme Court while laying down the 

test of cruelty observed - 

“The cruelty may be mental or physical, intentional  

or unintentional. If it is physical the court will have no problem  

to determine it. It is a question of fact and degree. If it is mental  

the problem presents difficulty. First, the enquiry must begin as  

to the nature of the cruel treatment. Second, the impact of such  

treatment  on  the  mind  of  the  spouse.  Whether   it  caused  

reasonable apprehension that it would be harmful or injurious  

to live with the other.” 

In view of the ratio laid down by the Supreme Court in the 

above referred case, in case of mental cruelty, the person bringing the 

allegation  of  such  cruelty,  must  establish  that  the  conduct  and  the 

behaviour of the spouse of such person is sufficient to infer reasonable 

apprehension  that  it  would  be  harmful  or  injurious  to  live  with  such 

spouse. The facts pleaded and established by evidence must lead to the 

existence  of  such  mental  cruelty.   The  Supreme  Court  in  the  above 

referred case further observed - 

“ The cruelty alleged may largely depend upon the  

type of life the parties are accustomed to or their economic and  

social  conditions.  It  may also  depend upon their  culture  and  

human values to which they attach importance. We, the Judges  

and lawyers, therefore, should not import out own notions of  

life.  We  may  not  go  in  parallel  with  them.  There  may  be  a  

generation gap between us and the parties. It would be better if  

we keep aside our customs and manners. It would be also better  
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if  we less depend upon precedents. Because as Lord Denning  

said in  Sheldon v.  Sheldon “the categories of  cruelty  are not  

closed”. Each case may be different. We deal with the conduct of  

human beings who are not generally similar. Among the human  

beings  there  is  no  limit  to  the  kind  of  conduct  which  may  

constitute cruelty. New type of cruelty may crop up in any case  

depending upon the human behaviour, capacity or incapability  

to tolerate the conduct complained of.  Such is  the wonderful  

realm of cruelty”. 

In the case of Rakesh Sharma v.  Survi Sharma, AIR 

2002 Raj. 138, the Hon’ble Supreme Court observed -     

“Thus,  ‘cruelty’  postulates  a  treatment  of  the 

applicant  with  such  cruelty  as  to  cause  a  reasonable 

apprehension in the applicant’s mind that it will be harmful or 

injurious for him/her to live with the other spouse.”

In  the  case  of Naval  Kishore  Somani  V.  Poonam 

Somani, AIR 1999 AP 1  while discussing the term ‘cruelty’,  Hon’ble 

Supreme Court observed - 

“ It is necessary to remember that the term ‘cruelty’  

has nowhere been defined in the Act. It is also not possible to  

define  the  same.  Human  conduct  is  so  complex  that  a  rigid  

definition  of  ‘cruelty’  is  not  possible.  Th  legislature  has  

purposely  avoided  to  define  ‘cruelty’,  It  is  for  the  court  to  

interpret,  analyse  and  define  as  to  what  would  constitute  

‘cruelty’  in  the facts of a  particular case.   While deciding,  so  

many  factors  have  to  be  borne  in  mind,  In  particular  social  

status  ,  customs,  traditions,  caste  and  the  community,  

upbringing and the public opinion which prevails in particular  

society,  as  well  as  in  the  particular  locality.  Thus,  before  

deciding as to whether ‘cruelty’ has been proved or not variety  

of factors have to be considered. It is however, almost accepted  



12

by and large that cruelty means such conduct of the other side  

by which the petitioner can not reasonably be expected to live  

with the respondent or vis-a-vis. This is of course a very broad  

approach.  When a  petitioner  comes to  the  Court  for  seeking  

relief on the ground of ‘cruelty’, it is expected that the petitioner  

would give particulars of the alleged cruelty. It is not that by  

merely averring in the petition that the respondent treated the  

petitioner with cruelty, the petitioner can hope to make out his  

case. Particulars of ‘cruelty’ have to be given. The mere fact that  

parties are unhappy of some usual wear and teat or due to some  

failings in the temper, would not be sufficient to spell out a case  

of  cruelty.  This  is  because  different  temperaments  of  

spouses. ........”

   

In the light of the above decisions, rendered by the Supreme 

Court, it is abundantly clear that the petitioner, claiming divorce, under 

Section 13(1))A) of the Act, on the ground of cruelty, on the part of other 

spouse is required to establish that the conduct and behaviour of such 

other spouse is sufficient to give reasonable apprehension that the living 

with the said spouse would be harmful or injurious to the petitioner. 

In the back drop of the above principle of law, let me discuss 

the  evidence  of  the  witnesses,  in  the  case  in  hand,if  the  petitioner-

husband could establish the existence of such apprehension. 

From the pleadings of the petitioner and the respondent, it is 

clear that both the parties alleged each other to have illicit relationship 

with other persons. According to the petitioner, in his absence, his wife 

the respondent Renu Boro developed relationship with PW 2 Binod Boro 

which caused mental agony to him that amounts to cruelty. On the other 

hand,  the respondent  stated that  after  birth  of  their  second child,  her 

husband wanted to marry one Anjoli Boro and started to torture towards 

her so that she could leave his house. When she refused to leave the 

house of her husband she was physically tortured and ultimately she was 
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driven out from her matrimonial house. Finding no other alternative, she 

took shelter in the house of her parents. It also appears from the record 

that  the  respondent/wife  filed  one  maintenance  case  against  the 

petitioner and the maintenance allowance was awarded in favour of the 

respondent which was regularly paid by the petitioner. 

The respondent also stated in her deposition that there was 

a village bichar convened by All Assam Bodo Student Association  which 

took up the initiative to make compromise between her and the petitioner 

and  directed  to  pay  maintenance  allowance  to  her  and  asked  the 

petitioner not to  marry for 3 years. But the petitioner married Anjali Boro 

only after 3 months of the said meeting. 

DW 2 Birsing Basumatary and DW 3 Rabin Ch. Swargiary 

also supported the fact that  they knew both Babul Boro and Renu Boro. 

They are husband and wife. On receipt of the complaint  from Renu Boro 

they hold a public meeting to settle the matter between Babul Boro and 

Renu Boro and after hearing both sides the meeting came to a decision 

that Babul Boro should not marry another girl atleast for 3 years. But after 

3 months of the decision of Bodo Studen Association, Babul Boro married 

to one Anjali  Boro. DW 4 is Bijay Kr. Basumatary, who is a practising 

lawyer  in  Tezpur  Court,  deposed  in  his  evidence  that  he  prepared  a 

marriage  agreement   between  Babul  Boro  and  Anjali  Boro  as  per 

direction  of Babul Boro. Ext. B is the said marriage agreement. 

A  careful  scrutiny  of  the  evidence  of  petitioner  and  the 

pleading made by him does not reveal anything, substantive to believe 

that there existed any ground for reasonable apprehension, on the part of 

the respondent-wife that her living with her husband i.e.  the petitioner 

would   have  been  harmful  and  injurious.  The  facts  that  the 

wife/respondent has been living in her parent’s house and  she instituted 

a case U/s. 125 Cr.P.C. seeking maintenance allowance for herself can 

not be sufficient and good ground to give rise to the apprehension that 

the  living  of  the  husband  with  the  said  wife  would  be  injurious  and 

harmful. 
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The  pleaded  case  of  the  husband  is  that  as  his  wife  living 

separately for such a long time lowered her social status and prestige 

and that inorder to get rid of such mental pain and sufferings he is in need 

of  decree  of  divorce.  It  is  also  averred  that  it  is  impossible  for  the 

petitioner  to live with his wife anymore as the marriage between the said 

couple has irretrievably broken down. It is settled law that  irretrievable 

broken drown of  marriage is  not  a ground for  dissolution of  marriage 

under  the Act.  Thus,  I  am of  the opinion that  the petitioner,   seeking 

divorce, in the circumstances as above, failed to substantiate as to how 

and  in  what  manner  the  living  of  the  wife/respondent  in  her  parent’s 

house lowered her social status and prestige thereby causing cruelty to 

him. The petitioner/husband has also failed to establish any misconduct 

or misbehaviour on the part of his wife that her conduct was sufficient to 

establish cruelty so as to cause reasonable apprehension in the mind of 

the husband to believe that it would be harmful or injurious for him to live 

with his said wife. 

It is settled law that a decree of divorce by dissolution of 

marriage can be granted only on the ground mentioned in Section 13(1) 

(A)  of  the  Act.   In  his  petition  U/S.  13(1)  (A)  of  the  Act,  the 

husband/petitioner  has  taken  cruelty  on  the  ground  of  dissolution  of 

marriage. But except the allegation of illicit relationship with Binod Boro 

no other allegation was made against the wife/respondent with regard to 

her conduct and behaviour during her stay in the marital  home. PW 2 

Binod Boro who supported the case of the petitioner, is the brother of 

Anjali  Boro. According to the respondent,  the petitioner got  married to 

Anjali Boro and it is quite natural that Binod Boro stated in favour of the 

petitioner to get decree of divorce easily so that his sister Anjali  could 

marry the petitioner Babul Boro. The petitioner also alleged that Renu 

Boro was eloped with PW 2 Binod Boro and stayed in the house of one 

Haren Boro at Chimen Chapori under Dhemaji District. If that is so, the 

petitioner could have examined said Haren Boro and other persons who 

were supposed to be present in his village or nearby place of Chimen 

Chapori to prove the case of elopement. Therefore, by failing to examine 

any of the witnesses, the petitioner has failed to substantiate  or establish 
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the said allegation brought against the respondent and the petitioner who 

examined himself as PW 1 did not whisper anything against the conduct 

and  behaviour  of  the  respondent  that  his  wife  had  ill-treated  him  or 

misbehaved  with him. In his evidence given as PW 1, the husband did 

not state that his wife had levelled any ill-founded or injurious allegation 

affecting his mental peace. The petitioner/husband has not adduced any 

evidence to substantiate that due to separate living of his wife, his status, 

position in the society, prestige has been lowered causing mental pain 

and agony. 

In view of the above discussions, I am of the opinion that the 

respondent/wife  has  not  deserted  the  petitioner  without  any  lawful 

excuse, rather the respondent was compelled to leave the houe of her 

husband due to physical and mental torture caused by the petitioner. 

 Hence,  the Issue Nos.  3 and 4 are decided against  the 

petitioner.             

Issue No. 5.

8. Whether  the  petitioner  has  married  another  girl  without 

legally divorcing the respondent?

The respondent has stated  in her written statement as well 

as  evidence  that   after  the  birth  of  their  second  child,  the  petitioner 

developed relationship with one Anjali Boro and started to torture her so 

that she could leave the house of her husband. The petitioner wanted to 

marry Anjali Boro. But the respondent has raised objection for which she 

has been physically tortured by her husband. When she refused to leave 

the house of her husband, the petitioner  attempted to kill her by pouring 

kerosine oil on her body and ultimately she was compelled to leave the 

house of her husband and took shelter in her parent’s house.  
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The respondent/wife  also alleged that  after  her  departure 

petitioner  got  married to  Anjali  Boro.  In  support  of  her  allegation  one 

Marriage Agreement was produced before the Court which is proved as 

Ext. B. It also reveals that the said marriage agreement was prepared by 

Advocate Bijoy Basumatary.  He was examined in this  case as DW 4. 

Other witnesses i.e. DW 2 Birsing Basumatary also supported the fact of 

marriage between the petitioner Babul Boro and Anjali Boro. It is seen 

that though there is  denial from the side of the petitioner by putting some 

suggestions that  he was not married to Anjali  Boro,  but the petitioner 

failed  to  prove  the  fact  by  adducing  any  evidence.  DW  4  Bijoy 

Basumatary deposed in his evidence on affidavit that he is practising as 

an Advocate in Tezpur Bar Association. Ext. B was drafted by him as 

directed by Babul Boro. Ext. B is the marriage agreement between Babul 

Boro and Anjoli Boro and the same is a registered one. Ext. B(1) and B(2) 

are  the  signatures  of  Babul  Boro  and  Ext.  B(3)  and  B(4)  are  the 

signatures of Anjali Boro. After drafting the Ext. B, the same was read 

over to Babul Boro and Anjali Boro and they signed the same as found 

accurate and correct. In his cross-examination, DW 4 replied that he has 

submitted the certified copy of Ext. B as proved in original but he did not 

know who procured the same from the Sub-Registrar Office. Though Ex. 

B  was  drafted  by  him but  there  was  no  mention that  the  same was 

prepared and drafted by him. In Ext. B it is mentioned that same was 

typed by S.C. Ghose but his signature was not there. In Ext. B  there was 

no his signature in any place.

DW 5 is Maidul Islam who deposed in his evidence that he 

is working as extra writer in the office of the Suyb-Registrar, Tezpur. Ext. 

B was registered in their office and the same was executed in between 

Babul Boro and Anjali Boro. Ext. B(5) is the certified copy of Ext. B. Ext. 

B(6), B(7) and B(8) are the signatures of the Sub-Registrar with seal. 

DW 6 is Dhiren Raj Bhorali. He deposed in his evidence that 

he is posted as Sr. Office Assistant -cum- Head Assistant in the office of 

the Sr. Sub-Registrar, Tezpur. Ext. B was registered in the office of the 
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Sr.  Sub-Registrar,  Tezpur  on  07-02-2003.  Said  deed is  numbered as 

Deed No. 52. The same was executed in between Babul Boro and Anjali 

Boro. Ext. B is a marriage agreement. He has deposed on the basis of 

Ext. B. 

From the evidence of PW 4, 5 and 6, it transpires that one 

marriage agreement was executed between Anjali Boro and  Babul Boro. 

But, it is no doubt true that marriage between Babul Boro and Anjali Boro 

can not be proved through a marriage agreement. There may not be any 

marriage.   Under  such  circumstances,  it  can  not  be  said  that  the 

petitioner  got  married  to  Anjali  Boro  without  legally  divorcing  the 

respondent. 

Hence, this issue is decided accordingly.     

 

Issue No. 6 and 7.

9. Issue No. 6. Whether the petitioner is entitled to a decree 

of divorce as prayed for?

And 

Issue  No.  7.  To  what  other  relief/reliefs  the  parties  are 

entitled?   
In view of the above discussion, it appears that the petitioner 

has failed to prove the fact that the respondent had illicit relationship with 

Binod Boro which caused mental cruelty to the petitioner. The petitioner 

also failed to prove the fact that the respondent  misbehaved with the 

petitioner during her stay in the matrimonial house. The petitioner has 

also  failed  to  substantiate  the  allegation  that  his  wife  had  left  the 

matrimonial  home without  his  permission.  Filing of  a petition U/s.  125 

Cr.P.C by the respondent/wife seeking maintenance for herself can not 

be treated as cruelty. 

Considering  all  aspects,  I  am  of  the  opinion  that  the 

petitioner is not entitled to get the decree of divorce as prayed for. 
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10. In the result, the suit is dismissed on contest.

11. Prepare decree accordingly and put up before me within 14 

days from the date of passing of this order. 

12. Under the peculiar facts and circumstances of the case, the 

parties are directed to bear their own cost. 

13. The judgment and order delivered under my hand and seal 

of the Court on this the 20th day of January, 2012.

                                                                       (M. Nandi )
                                                                  Addl. District Judge,
                                                                      Sonitpur, Tezpur. 
 
Dictated and  
Corrected by me.

           (M. Nandi )
    Addl. District Judge,
       Sonitpur, Tezpur.

Typed by me.

(R. Hazarika)
               steno.

      

 


